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THE FLAGS REGULATIONS (NORTHERN IRELAND) 

ORDER 2000, SR 2000/XXXX

___________

OPINION

___________

Introduction

1. This Opinion has been prepared as an independent submission to the Northern Ireland Assembly Ad Hoc Committee  (‘the Committee’) on the Flags (Northern Ireland) Order 2000, SI 2000/1347, set up on 11 September 2000 (to report by 16 October 2000 on the draft Flags Regulations (Northern Ireland) Order 2000, SR 2000/XXXX [‘the draft Regulations’])
.  

2. I am not aware of the Committee having any independent legal advice on the draft Regulations.  The purpose of this submission is to query the legal view on which the Secretary of State (‘SOS’) appears to be relying, and separately the advice seemingly given to the Minister of Health, Social Services and Public Safety and the Minister of Education (‘the Northern Ireland Ministers’).
  

3. It is my view, in summary, that, one, the Northern Ireland Office (‘NIO’), and the Northern Ireland Civil Service (‘NICS’), have not properly understood United Kingdom law on the flag of the state or national flag (‘the Union flag’).  I am not convinced it is a transferred matter under section 4(1) of the Northern Ireland Act (‘NIA’) 1998.  Two, it is unclear whether the Committee has the power to call for persons and papers (particularly NIO and NICS legal advice)
.  Three, the draft Order, while it appears to be consistent with existing law, may well have no legal effect after approval by Parliament.  What is to stop the Northern Ireland Ministers continuing to refuse to fly the Union flag?  Four, it remains my opinion
 that the only resolution of this problem lies with the judicial committee of the privy council, under section 79 and schedule 10 of the NIA 1998.

The origin of the Union flag

4. While this dates from the union of the kingdoms of England and Scotland in 1606 under James I/VI, the law in Northern Ireland stems from 1801: the United Kingdom of Great Britain and Ireland.

5. Article first of the Act of Union (Ireland) 1800 united the kingdoms of Great Britain and Ireland.  It went on to provide: ‘the royal stile and titles appertaining to the imperial crown of the said united kingdom and its dependencies, and also the ensigns, armorial flags and banner thereof, shall be such as His Majesty by his royal proclamation under the great seal of the united kingdom shall be pleased to appoint.’

6. It is absolutely fundamental whether the law on ‘ensigns, armorial flags and banners thereof’ followed that on ‘royal stile and titles’ in the nineteenth and twentieth centuries.  The problem in United Kingdom constitutional law is the relationship between parliament and the sovereign, between statute law and the royal prerogative as part of the common law.  Royal stile and titles, I submit, has come to be governed by acts of parliament
; not so the ensigns, armorial flags and banners thereof
 (raising the question of whether the Act of Union (Ireland) 1800 – not an act of the United Kingdom parliament - simply recognized, rather than suspended, the royal prerogative
).  

7. There is no merit in the legal view that the Act of Union (Ireland) 1800 was repealed by section 2 of the NIA 1998.

8. Under a royal proclamation of 1 January 1801, George III determined that ‘the Union flag [should] be azure, the crosses saltire of St. Andrew and St. Patrick quarterly per saltire, counterchanged argent and gules; the latter fimbriated of the second, surmounted by the cross of St. George, of the third, fimbriated as the saltire;’: SR&O, revised to 31 December 1948, p. 790.

The flying of the flag of the United Kingdom state

9. This, I submit, in the absence of statutory law, is governed by the common law, in particular the royal prerogative.  But is this exercised by the crown, meaning the executive, or is it one of the personal prerogatives within the sovereign’s discretion?  Given the non-availability of official papers (if any should exist), I would infer that the flying of the flag on designated days is a personal prerogative.
  

10. This is evidenced by Whitaker’s Almanac 2000, published by the Stationery Office, which states: ‘It is the practice to fly the Union flag daily on some customs houses.  In all other cases, flags are flown on government buildings by command of The Queen.’ (p. 116)  The procedure is: Buckingham Palace notifies the United Kingdom Department of Culture, Arts and Leisure; this department then communicates with all other government departments (including presumably in the devolved administrations).  Whitaker’s lists 20 days in 2000, including St. David’s, St. George’s and St. Andrew’s, including two to do with parliament in the greater London area.  That leaves a core of 15 days common throughout the United Kingdom.  With the exceptions of Commonwealth day (13 March), Europe day (9 May) and Remembrance Sunday (12 November), all have to do with the sovereign and her family – including nine birthdays.  

11. While parliament can, in constitutional theory, decide what flies where for whatever reason, the above facts of the national United Kingdom flag make ministerial advice in this matter most unlikely in practice; if a minister did advise, it would most likely be the prime minister, or the culture secretary in the United Kingdom government.

12. I make no comment on the practice of the Northern Ireland government, between 1921 and 1972, of flying the Union flag on additional days, seemingly all bank holidays.  These included St. Patrick’s day and also 12 July.  I cannot see what legal basis there was for this.
  The principle of the United Kingdom of Great Britain and Northern Ireland should be consistency
, although there are national days in Wales and Scotland, and London symbolizes the opening and proroguing of parliament.

The law in Northern Ireland

13. This is now to be found in the NIA 1998.  Schedule 2, which deals with excepted matters, lists first ‘The Crown, including the succession to the Crown and a regency…’ (paragraph 1).  That means that these functions stay in London, even with devolution.  However, paragraph 1 goes on to specify three exceptions, the first of which is: ‘(a) functions of the First Minister and deputy First Minister, the Northern Ireland Ministers or the Northern Ireland departments, or functions in relation to Northern Ireland of any Minister of the Crown;’.  

14. Parliamentary counsel here followed the Northern Ireland Constitution Act (‘NICA’) 1973, but not the Government of Ireland Act (‘GOIA’) 1920.  The draftsman is usually careful not to abrogate the royal prerogative, except expressly: Attorney-General v De Keyser’s Royal Hotel [1920] AC 508.  If this happens, the royal prerogative goes into abeyance – being potentially restorable through statutory repeal.

15. The only relevant bit of paragraph 1(a) of schedule 2 of the NIA 1998 is: ‘functions in relation to Northern Ireland of any Minister of the Crown’.  Minister of the Crown, here, under the Ministers of the Crown Act 1975, means the prime minister, the culture secretary or conceivably the SOS.  The argument – seemingly of the NICS and, separately, of the NIO – must be that Northern Ireland ministers, and/or departments, have had relevant powers devolved to them from the SOS.

16. This, of course, begs the question: what powers does, or did, the SOS have over the flying of the national flag in Northern Ireland?

17. Nothing was said of this during the enactment of the Northern Ireland Bill in 1998.  However, the NIO’s Notes on Clauses
 (which is unlikely to be considered by the courts), prepared for MPs and peers, listed as examples of excepted matters
 under paragraph 1: ‘This includes the monarchy, i.e. the role of the Crown in the Constitution; Royal Styles and titles in the UK; the Royal Arms and Royal standards; the Royal family and titles of its members…’.  This list – which has no legislative authority – would appear, by referring to royal styles (sic) and titles, and the royal arms and royal standards, and assuming it is tracking article first of the Act of Union (Ireland) 1800, to exclude the Union flag.  

18. However, it is not evident that this was the intention of parliament when it enacted the NIA 1998.  A contrast can be seen in the Scotland Act 1998, which received the royal assent on 19 November 1998 (the same day as the NIA 1998).

19. Schedule 5 of the Scotland Act 1998 deals with reserved matters.  Under ‘The Constitution’, the Scotland Act reserved in paragraph 1: ‘(a)  the Crown, including succession to the Crown and a regency’.  Paragraphs 2 to 5 went on to list exceptions.  In paragraph 2(1)(b), these include: ‘functions exercisable by any person acting on behalf of the Crown’.  Paragraph 3(3) states: ‘Sub-paragraph (1) does not affect the reservation by paragraph 1 of - … (b) the royal arms and standards’.  The failure to expressly include here any reference to the national flag (royal style and titles would appear to be included in paragraph 1(a)), is suggestive that parliament transferred (some) responsibility for the Union flag to, arguably, the Scottish executive.

20. The Scotland Act 1998 suggests that, even if the NIO had intended to bring about the same position for Northern Ireland, this was not clearly the intention of parliament in the NIA 1998.

21. The view that responsibility for the Union flag was transferred is, I submit, wrong.  Alternatively, the position is far from being clear.
  Yet, the NICS, and separately the NIO, seem to have started from this presumption.  

The case of the NICS

22. The NIA 1998, adapting the GOIA 1920 and the NICA 1973, distinguishes, under ‘Functions’ of the ‘Executive Authorities’, statutory functions (section 22) and prerogative and executive powers (section 23).  Section 23(1) states: ‘The executive power in Northern Ireland shall continue to be vested in Her Majesty.’  Subsection 2 reads: ‘As regards transferred matters, the prerogative and other executive powers of Her Majesty in relation to Northern Ireland shall…be exercisable on Her Majesty’s behalf by any Minister or Northern Ireland department.’

23. Thus, if the NICS is correct, and the Northern Ireland ministers had relevant legal powers, they used the royal prerogative not to fly the Union flag.  The improbability of this legal eventuality, given what the sovereign is commanding, confirms my suspicion about the transferred-power theory; the sovereign did not make special provision for Northern Ireland in 2000.

24. Even accepting this for a moment, it is unclear why the NICS did not argue that the power lay with the department, and not with the minister.  For reasons dating back to 1921, and taking in direct rule in 1972, and again in 1974, and in particular the Departments (Northern Ireland) Order 1999, SI 1999/283, a consolidation measure, Northern Ireland ministers do not have powers.  These lie with the departments.  The departments are legally bodies corporate.  Ministers are not corporations sole (as they are in London, and have been in Dublin since 1922).  

25. This strange constitutional relationship was preserved specifically to allow the NICS to control errant ministers.  Yet, on the first occasion of it being needed, the officials chose not to try and exercise the powers they have over ministers.

26. The departments of education and health, social services and public safety had the power, if not the obligation, to fly the Union flag on the days commanded.  This was not a responsibility of the two Northern Ireland Ministers.

The case of the NIO

27. The presumption was evident in the way the SOS moved, on 16 May 2000, before the restoration of devolution, to use paragraph 1(1) of the schedule of the Northern Ireland Act 2000 (‘the suspension act’), to put the Flags (Northern Ireland) Order 2000, SI 2000/1347 (‘the Order’) through both houses of parliament in the one day
  - a strange case of Westminster using a suspended, devolved power (before the restoration of the institutions), rather than its parliamentary sovereignty: section 5(6) of the NIA 1998.  

28. It is my view that responsibility lay with the sovereign.  If ministerial advice was necessary, this remained with the United Kingdom government.  In enacting the Order on 16 May 2000 – it was not brought into operation immediately, or even subsequently - parliament was risking the suspension of this royal prerogative power in Northern Ireland: what had been a matter of common law promised to become a statutory legal issue, with the SOS purporting to use devolution to give himself powers.

The correct legal approach

29. The NIA 1998 makes provision for what are called devolution issues.  These are disputes, or debates, between London and Belfast, as to whether a matter is transferred, reserved or excepted: section 4(1).  Section 79 refers to schedule 10.  And paragraph 1, defining devolution issue, includes: ‘any question arising under this Act about excepted or reserved matters.’  

30. The NICS, and NIO, say it is a transferred matter.  I say it is excepted, or, at least, the issue is not clear.  

31. Under paragraph 34 of schedule 10, either the attorney general (Lord Williams of Mostyn), or the First Minister and deputy First Minister acting jointly, may refer to the judicial committee of the privy council any devolution issue which is not the subject of proceedings.  

32. The questions for judicial determination would be: one, what responsibility did the SOS have for the Union flag in Northern Ireland before 2 December 1999?; two, were any such powers transferred under the NIA 1998?; three, did, and do, the Northern Ireland Ministers have the power not to fly the Union flag, regardless of the command of the sovereign?; and four, does the Flags (Northern Ireland) Order 2000, SI 2000/1347, if and when it is brought into operation, place the royal prerogative in abeyance, at least as regards Northern Ireland?

33. Under paragraph 35 of schedule 10 of the NIA 1998, dealing with ‘the proposed exercise of a function by a Northern Ireland Minister or department’, the attorney general, or the First Minister and deputy First Minister acting jointly, may effectively enjoin a minister or department.  Subparagraph (3) reads: ‘No Northern Ireland Minister or department shall exercise the function in the manner proposed during the period beginning with the receipt of the notification under sub-paragraph (2) and ending with the reference being decided or otherwise disposed of.’  

34. Under subparagraph (4), the attorney general may commence proceedings against any minister or department for effectively a breach of the First Minister and deputy First Minister’s executive order.  

The Flags (Northern Ireland) Order 2000, SI 2000/1347

35. This is now the basis of the SOS’s proposed draft Regulations on which the Committee is required to report.  Article 3(1) gives him the power to ‘make regulations regulating the flying of flags at government buildings’.  

36. Flags, not the Union flag, to allow for presumably the European flag
, other state flags on the occasion of a visit of another head of state (including the Irish president) plus the royal standard.  Flags here does not cover any future Northern Ireland flag (or flag of St. Patrick), unlike in Wales and Scotland.

37. Government buildings is defined in article 3(2) as ‘wholly or mainly occupied by members of the Northern Ireland Civil Service’.  This excludes Parliament Buildings at Stormont.  Under section 40 of the NIA 1998, and the Northern Ireland Assembly Commission (Crown Status) Order 1999, SI 1999/3145 (for various purposes), one might have thought the Union flag appropriate.  Under ISO 19 during the transition (1 July 1998 to 1 December 1999), all flags were prohibited in the Assembly (but not on Parliament Buildings).  This interim standing order, however, was not carried over to the Standing Orders ordered to be printed by the Assembly on 9 March 1999.

38. Article 3(2) also excludes all Royal Ulster Constabulary buildings, which are held by the Police Authority of Northern Ireland: Police (Northern Ireland) Act 1998 schedule 1 paragraph 1 (which came into force on 1 April 1999
), defining the status of the Police Authority.   While under section 3(4), the Police Authority may make arrangements for civil servants to provide administrative, secretarial or other assistance, section 4 permits the SOS by regulations to transfer staff to the Police Authority.   

39. There was little reporting of the parliamentary debates on the Order on 16 May 2000.  But the most interesting comment came from Lord Falconer of Thoroton, when he asked rhetorically: ‘Is it necessarily helpful to require the flag to fly from every government building, wherever it is located and however significant or insignificant it may be?.
  This was to be developed in the draft Regulations.

40. It is important to point out that the Flags (Northern Ireland) Order 2000, SI 2000/1347 is not – of today – in operation.  The SOS has the power, under article 1(2), to bring it into operation on such day or days as he may by order appoint.
  Though the draft Regulations purport that they are referred to the Assembly under article 4(1) of the Order, this is not the position.

41. There is a remaining question as to whether the Order is ultra vires the NIA 1998.  The NIO says the power was transferred.  A number of MPs insisted on 16 May 2000 that it should have been a reserved power.  One (Andrew McKay) believed the Order made the power reserved (he may have meant excepted).
  

42. Under section 4 of the NIA 1998, a transferred power can only become a reserved one through amending schedule 3 by order in council.  The Order does not purport to do this.   Further, a condition precedent is a cross-community vote of the Assembly, under section 4(3).  During suspension, the Assembly was not able to meet.  Even if this was waived, the SOS could only have made the putative transferred power a reserved one by amending schedule 3 of the NIA 1998.  

43. Paragraph 1(1) of the schedule to the Northern Ireland Act (‘NIA’) 2000 allowed Westminster to legislate for Northern Ireland by order in council in place of the Assembly.  Could the Assembly, if it had not been postponed, have legislated to give the SOS the power to make regulations on flag flying?  The answer lies in paragraph 1(2): ‘A provision which would be outside the legislative competence of the Assembly may not be included in such an Order.’  The Assembly cannot amend section 4 of the NIA 1998: paragraph 22 of schedule 2.  It is a more difficult question whether section 6 (legislative competence), read with section 4, allows the transfer of regulation-making powers from the Assembly to the secretary of state. 

44. There is here, if the SOS should bring the Order into operation (which he will have to do if he wishes to proceed with the draft Regulations) another devolution issue for the privy council to consider.

The Belfast Agreement

45. This agreement between the United Kingdom and Irish states, creating mutual obligations in international law, has been cited as transformative of the legal position – since 10 April 1998.  However, the Agreement did not enter into force until 2 December 1999.  And an attempt to use it in litigation to justify some new constitutional status for Northern Ireland has been unsuccessful in the High Court: Treacy and Macdonald (Kerr J, unreported, judgment 2 May 2000).

46. Article 1(v) of the British-Irish Agreement indicates Northern Ireland as being under one sovereignty.  This was accepted by the Irish state on 10 April 1998, when the taoiseach and minister for foreign affairs signed.  The second paragraph 4 of the Strand Three section dealing with the British-Irish intergovernmental conference states: ‘There will be no derogation from the sovereignty of either Government (sic).’

47. There is no basis for the contention that the Belfast Agreement produced some new status for Northern Ireland, which requires – or has produced - a change in the law on flags.

48. The only possible relevant provision in the Belfast Agreement is – the inconclusive - paragraph 5 of the Economic, Social and Cultural Issues subsection.  This does not bite legally on either state, unlike paragraphs 1, 2 and 4 of that subsection, which impose obligations on the United Kingdom state.  

49. The term ‘all participants’, also used in paragraph 3,  refers only to the Northern Ireland political parties.  Participants originated in The Ground Rules for Substantive All-Party Negotiations, Cm 3232, 16 April 1996.  While it does include the United Kingdom and Irish governments there, in the Belfast Agreement it invariably means only the political parties: see, paragraphs 1 and 5 of the Declaration of Support; paragraphs 1 and 2 of Constitutional Issues; the first paragraphs 1 and 11 to 13 of Rights, Safeguards and Equality of Opportunity; paragraphs 1 to 3 of Decommissioning; paragraph 1 of Security; paragraphs 1, 2, 4 and 7 of Policing and Justice.  

50. This means the second paragraph five of Rights, Safeguards and Equality of Opportunity has no legal effect in international law.  Given that, it can have no effect in Northern Ireland law.

51. It is essentially a political commitment between parties.  It did bear fruit, as a result of ISO 19, produced by the then SOS, and the leadership of the then presiding officer, Lord Alderdice, in the form of the blue linen plant motif.  This, however, is only an internal Assembly symbol, the property of the Assembly commission under section 40 of the NIA 1998.  It has a certain constitutional significance, but it is closer legally to a company logo than the flag of the United Kingdom state.

52. There is an argument – vitiated by the fact that the second paragraph 5 of Rights, Safeguards and Equality of Opportunity has no legal effect - that the phrase ‘symbols and emblems’ (used twice) does not even include the national flag.  This is because, in Northern Ireland law, between 1954 and 1987, an emblem was described as including ‘a flag of any kind other than the Union flag’: Flags and Emblems Display Act (Northern Ireland) 1954; Public Order (Northern Ireland) Order 1987, SI 1987/473.

53. In conclusion, the Belfast Agreement – in whole and in part – has no implications for the law on the national flag.  The second paragraph 5 of Rights, Safeguards and Equality of Opportunity is, at best, a statement of political intent.

The logic of the streets

54. Flags, like parades, wall murals and painted kerbstones, are popular markings of local communal segregation.  In the United Kingdom, the Union flag may be flown on land, but not sea, by nationals of the state.
  In Northern Ireland, unionist parties used, and use, the national flag to symbolize their wish to remain part of the United Kingdom.  The Irish tricolour (stemming in Irish law from article 7 of Bunreacht na hÉireann) has been used increasingly to affirm an alternative identity associated with an all-Ireland state.  

55. The Flags and Emblems (Display) Act (Northern Ireland) 1954 prohibited the flying of any emblems (defined to exclude the Union flag) where it might occasion a breach of the peace.  Following the 1985 Anglo-Irish Agreement, this was repealed by Westminster: Public Order (Northern Ireland) Order 1987, SI 1987/473.  

56. From that point, the Irish tricolour joined the Union flag as – not legally prohibited - rival sectarian symbols.  Their use competitively did not detract from the legal position: the former was the flag of a neighbouring state, with no legal entitlement in Northern Ireland; the latter, the national flag of the United Kingdom of Great Britain and Northern Ireland.

57. However, it has been the logic of the streets, not the law, which, in the wake of the Patten report on policing on 9 September 1999
, has dominated debate.  This was the logic followed by the two relevant Northern Ireland Ministers (with or without NICS advice), and it remains evident in the inconsistent demands of: no flags on government buildings, in accord with a non-legal principle of neutralism
; and the Irish tricolour along side the Union flag, in accord with the principle of parity of esteem (which does have a non-domestic-law existence in the Belfast Agreement
).

The Flags Regulations (Northern Ireland) Order 2000, SR 2000/XXXX

58. I have the following comments:

draft Regulations: the Order has not come into operation; so what power has the SOS used in referring them to the Assembly?;

preamble (a): is this to allow for the Assembly making no report to the SOS in the specified time (by 20 October)?;

article 1(1): the SOS has no discretion on when the Regulations come into force;

article 2(1): referring to part I of the schedule: the specified government buildings appear to be the ten Northern Ireland departments plus the office of the first minister and deputy first minister; is this list complete
?;

article 2(1): referring to part II of the schedule: this is consistent with Great Britain; the Countess of Wessex is a new entrant; as is St. Patrick (disregarding the separate Northern Ireland days); 

article 2(2): this is perplexing, and is likely to give rise to controversy; part I of the schedule should be deleted as inconsistent with the Order; as should this paragraph; what is the significance of practice?; why 12 months?; and why 30 November 1999 (St. Andrew’s day)?;

article 2(3): were the days notified by the department of finance and personnel the same as those notified by the department of culture, arts and leisure in London?;

article 2(4): this is consistent with Great Britain; however, it has to be read with article 5(1)(a);

article 3: query whether this is consistent with Great Britain?;  who decides, the minister, the executive committee, the Assembly?; this has to be read with article 5(1)(a);

article 4: this is consistent with Great Britain; it has to be read with article 5(1)(b) and (3);

article 6: this is not consistent with Great Britain
; it does not cover: the death of the sovereign; special commands regarding members of the royal family; funerals of foreign rulers, subject to special commands; special commands regarding former and serving prime ministers; other special commands;

article 7: the discretion may give rise to controversy;

article 8: query whether this is consistent with Great Britain?

article 9: this does not preclude flag flying on other than official flag pole(s).

Conclusion

59. I conclude this Opinion with a series of questions, on which I give the best advice available.  I do not disregard other lawyers being able to take the argument further:

· what is the significance of article the first of the Act of Union (Ireland) Act 1800?  This recognized the royal prerogative power as regards ensigns, armorial flags and banners thereof, evident in the 1801 proclamation on the Union flag;

· how does the royal prerogative operate?  In the absence of statutory law putting it into abeyance, it remains available to the sovereign, usually on the advice of ministers, but sometimes (as here) as a personal prerogative; 

· what was the combined effect of section 23(2) and paragraph 1 of schedule 2 of the NIA 1998?  I do not believe – the view of the NIO and NICS – that the personal prerogative (dealing with the flying of the Union flag) was transferred to the Northern Ireland Ministers;

· what of the Scotland Act 1998?  Paragraphs 1 to 3 of schedule 5 shows how parliament purported to transfer this power to Edinburgh;

· what about the Departments (Northern Ireland) Order 1999, SI 1999/283?  It is extraordinary that the NICS did not attempt to argue that the power lay with the departments;

· what about the Flags (Northern Ireland) Order 2000, SI 2000/1347 (which has not been brought into operation)?  It is interesting that the SOS did not go for primary Westminster legislation.  The Order may be ultra vires the NIA 1998, this being a devolution issue for judicial determination.  If it is not, it contains a restrictive definition of government buildings;

· what is the significance of the Belfast Agreement of 10 April 1998 (generally, or the second paragraph 5 of the Rights, Safeguards and Equality of Opportunity section)?  Nothing in Northern Ireland law;

· what about the draft Regulations?  They appear to be consistent with Great Britain, but only appear;

· what should the Committee do?  Regardless of powers, it should ask the NIO and NICS for full legal justification.
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� Northern Ireland Assembly, Official Report, vol. 6, no. 1, pp. 12-19, 11 September 2000.  Press Notice of Committee, 26 September 2000. 


� I have not had access to any official documents.  


� This power is given to statutory committees under section 29(1)(c) of the NIA 1998.  Paragraph (c) incorporates paragraph 9 of Strand One of the Belfast Agreement.  (See also, section 44, especially subsection (6).)  Paragraph 10 of Strand One (standing committees) was not incorporated in NI law.  However, under Standing Orders, ordered to be printed by the Assembly on 9 March 1999, and amended on 6 December 1999, provision is made for standing and ad hoc committees (SOs 43(1)(b) & 48(1)).  Under SO 48(7), it is up to the Assembly to ‘direct [the] method of operation’ of ad hoc committees.  The special committee on conformity with equality requirements, now an ad hoc committee, has the power to call for people and papers (SO 54(2)).  


� First presented in a newspaper article: Belfast Telegraph, 15 June 2000.


� Royal Titles Act 1876; Royal Titles Act 1901; Royal and Parliamentary Titles Act 1927; Statute of Westminster 1931; Royal Syle and Titles Act 1953; but not royal proclamations of 17 July 1917 and 22 June 1948.


� See proclamations of 8 June 1816 and 26 July 1937.


� See royal proclamation of 21 November 1921 concerning Canada.  


� This contrasts with the custom theory: ‘The existence of the flag and the occasions on which it is flown are matters of custom, practice and administrative procedures, not of law.’ (David Trimble, Hansard, House of Commons, 6th series, vol. 350, col. 272, 16 May 2000)


� See the comment of David Trimble in the note immediately above.


� ‘I believe that practice in Northern Ireland should reflect practice elsewhere in the United Kingdom.’ (Lord Falconer of Thoroton, Hansard, House of Lords, 5th series, vol. 613, col. 208, 16 May 2000)  ‘As far as Her Majesty’s Government in the United Kingdom are concerned, let me make this clear: that means that the Union flag continues to fly over our buildings in Northern Ireland on the basis applied elsewhere in the United Kingdom.’ (SOS, Hansard, House of Commons, 6th series, vol. 350, cols. 263-4, 16 May 2000)


� October 1998, prepared for the house of lords.


� Defined as: ‘generally those of national importance which can appropriately be dealt with only on a United Kingdom wide basis.’


� The clearest statement of the government’s view was by Lord Falconer of Thoroton: ‘The basis of practice of flag flying is, formally, a Royal Command by Her Majesty issued on the Royal Prerogative.  Under devolution, these powers of the Royal Prerogative were transferred, in respect of devolved matters, to the individual Northern Ireland Ministers and departments.’ (Hansard, House of Lords, 5th series, vol. 613, col. 200, 16 May 2000)


� The Assembly has the power, under section 22(2) of the NIA 1998, to correct this anomaly.


� Hansard, House of Lords, 5th series, vol. 613, cols. 200-9, 16 May 2000; House of Commons, 6th series, vol. 350, cols. 263-86, 16 May 2000.


� Whitaker’s, p. 116.


� Given the cross-community provision in section 41 of the NIA 1998, this is unlikely to happen.


� Police (1998 Act) (Commencement No. 3) Order (Northern Ireland) 1999, art 3.


� Hansard, House of Lords, 5th series, vol. 613, col. 201, 16 May 2000.


� Personal communication, parliamentary clerk, NIO.


� Hansard, House of Commons, 6th series, vol. 350, col. 269-72, 16 May 2000.





� I will be publishing The Belfast Agreement: a practical legal analysis on 16 November 2000: available through � HYPERLINK http://www.austenmorgan.com ��http://www.austenmorgan.com�.


� This is consistent with article 4(4) of the Flags (Northern Ireland) Order 2000, SI 2000/1347: ‘In exercising his powers under Article 3 the Secretary of State shall have regard to the Belfast Agreement.’


� The Earl of Crewe, Hansard, 4th series, vol. 192, col. 580, 14 July 1908.


� Paragraph 17.6 of the Report of the Independent Commission on Policing for Northern Ireland, A New Beginning: policing in Northern Ireland, crown copyright 1999; The Times, 10 September 1999; Irish Times, 11 September 1999.


� Fair Employment and Treatment (Northern Ireland) Order 1998, SI 1998/3162; section 5.2.2 of the Fair Employment Code of Practice (‘a good and harmonious working environment’).  


� Paragraph 1(v) of Constitutional Issues; first paragraph 4 of Rights, Safeguards and Equality of Opportunity; article 1(v) of the British-Irish Agreement.


� It does not include for example Interpoint on York Street.


� Whitaker’s Almanac 2000, p. 116.
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