

 

Abstract 

For nearly 100 years following federation there was not a settled 
view as to whether there existed but one common law in Australia, 
as opposed to a common law for each polity in the Australian 
federation. This article investigates why that was so. It considers 
the constitutional and juristic underpinnings of the now established 
position that there is a single common law in Australia, identifying 
five conceptual versions of the common law in Australia and three 
stages in its evolution. The article also considers some of the 
consequences of the single common law in the Australian legal 
system. 

I  Introduction  

The simple proposition that there is a single common law in Australia 
(the ‘proposition’) was not finally endorsed by the High Court until the 
late 1990s. Thus, for nearly 100 years following federation there was not 
a settled view as to whether, as in the United States, each polity within 
the Australian federation has its own individual common law, or whether 
in Australia there is but a single body of common law, as modified by 
statute, applicable in every court. 
 Many distinguished writers have expressed their views on the subject, 
but until recently none commanded general assent. Even when the 
existence of the single common law was agreed, there was no doctrinal 
consistency for its justification. Sir Owen Dixon wrote extensively on the 
subject and inspired a great deal of debate. But his view, while 
undoubtedly influential, was forcefully critiqued by notable scholars. In 
the light of common law developments and divergences, some of Sir 
Owen Dixon’s reasoning became doubtful.  
 Significant force for change came in the late 1960s when, in Australia 
as in England, there emerged a clearer appreciation of Australia’s 
development as an independent nation. From the 1980s the language used 
by certain members of the High Court consistently demonstrated support 
for a single Australian common law. In this era, a number of decisions 
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assumed without elaboration the existence of an Australia-wide common 
law. In Lange v Australian Broadcasting Corporation (‘Lange ’) the 
proposition was explicitly endorsed unanimously by the High Court,1 
although this did not settle the matter. It was not until Lipohar v The 
Queen (‘Lipohar ’) that a clear constitutional and juristic basis for the 
proposition was expatiated by the High Court.2 
 Since Lipohar, the High Court has not doubted the proposition and it 
is now firmly part of the Australian legal framework, having been 
confirmed and explained by a number of subsequent decisions.3 That it 
should have taken until 1999 for this issue to be resolved is perhaps 
surprising,4 especially as this issue was contemplated at federation and in 
the light of the fact that the United States had to grapple with a similar 
issue at a comparatively early stage, albeit in a different constitutional 
and historical setting.5  
 As an implication of the Australian legal system with significant 
consequences, the proposition that Australia has but one common law 
ought surely to be firmly grounded in Australian constitutional law, not 
least to ensure public confidence in the legal system. It is therefore 
important to understand conceptually why there is a single common law, 
how it is grounded, and how and why the debate has changed over the 
years. This article examines the history, conceptual basis, and certain 
consequences for the now settled view that in Australia there is only one 
body of common law, which, together with the Constitution, and the 
federal, state and territory laws, forms ‘one system of jurisprudence’.6 
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 In considering the development of the theoretical underpinnings of an 
Australian single common law, the article identifies five conceptual 
versions of the common law in Australia and three stages in the common 
law’s evolution as Australia developed as a nation. These stages explain 
how and why the debate has changed over time. As part of this evolution, 
this article also illustrates the significance of the judicial system 
established by the Constitution and the notion of Australian sovereignty. 
Some of the consequences of the single common law, and their 
significance, are canvassed later in the article.  

II  Some Preliminary Propositions 

The phrase ‘common law’ has a variety of meanings.7 For the purposes of 
this article it is taken to refer to that body of judge-made law enforced 
and developed by the courts, which includes equity and other specialist 
areas of law such as admiralty. That judge-made element should not, 
however, obscure the fact that, as Leeming JA recently commented, 
common law ‘is and always has for the most part been sourced in statute 
and is unintelligible without reference to statute’.8  
 As to a ‘single’ common law, for the purposes of this article this 
adjective refers to the notion that the common law in Australia is 
provided from a single body of law and enforced by the different courts in 
a unified manner. It refers to more than a mere application of uniform but 
conceptually discrete streams of law,9 and may be contrasted with the 
position, noted above, whereby each polity within the Australian 
federation has its own individual common law, discretely enforced by the 
courts of the various polities.  
 By way of contrast, the United States has distinct bodies of common 
law. This arises chiefly because the United States Supreme Court is a 
federal court, without appellate jurisdiction in respect of state cases not 
involving federal law. Therefore the various state supreme courts are 
ultimate appellate courts, free to enforce and develop their own distinct 
common law for each state. Further, and separate from the various 
common laws of the states, there exists in the United States a federal 
common law, being a distinct body of common law developed by and 
binding on federal courts.10 While it is settled that there is no ‘general’ 
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federal common law, the precise scope of the federal common law in the 
United States is unclear.   

III  The Early Views 

A  Effectively a Single Common Law 

At federation, the question of what laws were to operate under the 
Constitution was not overlooked. The American constitutional model had 
‘exercised a persuasive and powerful influence’ during the drafting and 
debating of the Commonwealth Constitution. 11  The delegates and 
commentators were well aware of the position of the United States 
Supreme Court vis-à-vis state supreme courts. In particular, they were 
aware of the debate in the United States about the existence and scope of 
federal common law.  
 The views at federation recognise that the common law in the colonies 
was English common law, and demonstrate that the common law in 
Australia at the time of federation was uniformly English common law. 
The colonial supreme courts administered the common law rules and 
principles developed in England, with superintendence by the Privy 
Council, which maintained unity of the common law in Australia. 
Although the role of the Privy Council was questioned during the 
federation debates, the singularity of the common law was not. South 
Australian barrister and politician, Sir Josiah Symon, saw the creation of 
a High Court of Australia as maintaining the uniformity of the common 
law in Australia, in substitution for the role played by the Privy Council:  

Uniformity, it is said, will not be preserved. Well, the law, of course, is 
always proverbially uncertain. We are guided by the House of Lords, not by 
the Privy Council. We are bound by the decisions of the House of Lords as 

long as we are part of the empire. The High Court of Justice here — the 
Federal High Court will be bound to give effect to English law as expounded 
in the highest court available to English-speaking people, and the uniformity 
will be maintained just as effectually without the intervention of the Privy 
Council upon a discretionary appeal, such as is proposed, as if the right of 
appeal were retained in its full force.12 

 These views were similar to those expressed in an earlier Victorian 
Royal Commission Report, which suggested the creation of an Australian 
court of appeal for the colonies.13 This suggested court was intended to 
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allow a more uniform application of English law in the Australian 
colonies without having to resort to the far away Privy Council (again this 
assumed that the same body of common law was being applied in each 
colony in Australia).14 Rejecting this suggestion, the Lord President of the 
Privy Council observed that a function of the Privy Council was to ensure 
‘the uniformity of the law of England in those colonies’.15 
 Quick and Garran, commentating on the Constitution before it had 
commenced, had a clear view of Australia’s position. They saw the 
manifest differences between the United States’ position, especially the 
United States Supreme Court’s status as a federal court, and the 
Australian position, where under s 73 of the Constitution the High Court 
is a national court that deals with appeals from both federal and state 
courts.16 In their view: 

Throughout the Commonwealth of Australia, the unlimited appellate 

jurisdiction of the High Court will make it — subject to review by the Privy 

Council — the final arbiter of the common law in all the States. The decisions 
of the High Court will be binding on the courts of the States; and thus the 

rules of the common law will be — as they always have been — the same in 
all the States. In this sense, that the common law in all the States is the same, 
it may certainly be said that there is a common law of the Commonwealth.17 

 It is interesting to note that, although Quick and Garran clearly 
avowed a single common law view, they appear to reach this conclusion 
in a practical sense, because the common law in the states is (and always 
had been) the same. That is, they do not appear to have treated the body 
of common law in Australia under the Constitution as a single corpus; 
there was, rather, effectively a single common law of the Commonwealth 
because the rules of the common law were the same in each state, as 
overseen by the High Court.18 This interpretation is also supported by a 
later text by Quick in which he discussed the states being able to modify 
‘the common law of their States’.19  

B  Discrete Bodies of Common Law 

A different view was given by Andrew Inglis Clark, who argued that each 
state would maintain its own common law. Clark was heavily influenced 
by the United States Constitution. In his design of the federal judicature 
under the Australian Constitution he proposed that the American model 
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be adopted, subject to an ‘innovation’ that he thought would ‘prove 
acceptable to the people of all the colonies’, namely, that the High Court 
have final jurisdiction to hear appeals from the supreme courts of the 
states.20 This would be in substitution for an appeal to the Privy Council 
from the supreme courts of the states. He suggested that this may also 
result in divergences from the superior courts in England justified by the 
‘varying local exigencies’.21 Clark recognised that local conditions may 
require different common law rules. 
 Clark later argued, in more opaque terms, that the appellate structure 
under the Constitution yielded a different conclusion from that reached by 
Quick and Garran: 

As an appellate tribunal with authority to hear and determine appeals from 
judgments of the Supreme Court of the States, in cases arising solely under 
the laws of a State, the High Court will have jurisdiction to decide questions 
arising under whatever portion of the common law will from time to time 
constitute a portion of the law of any State.22 

 Clark suggested that the High Court’s jurisdiction in this respect was 
no different from the appellate jurisdiction exercised by the House of 
Lords over the judgments of the Court of Sessions of Scotland when 
dealing with questions of civil law, and no different from the United 
States Supreme Court’s jurisdiction over civil law questions arising from 
the judgments of the Supreme Courts of Louisiana and Florida.23 Justice 
Priestley, writing extra-curially, took Clark to be making the point that 
‘an appeal from a state involving common law would be decided by the 
High Court based on that state’s common law’.24 This is likely given that 
Clark viewed the common law as belonging to each state.25 

C  A Legislative Assumption  

The single common law proposition was treated as an assumption in the 
drafting of the Judiciary Act 1903 (Cth). Section 80 of that Act, in its 
original form, required all courts exercising federal jurisdiction to be 
governed by the ‘common law of England’ where the laws of the 
Commonwealth did not apply. 26  Professor Zines suggested that 
Parliament ‘was not using that term in contradistinction to the common 
law of Australia. The evidence by and large shows that at the time of 
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federation the common law was conceived as a single body of law’.27 

Section 80 was based on the premise ‘accepted without question’ in 1903 
that the common law was ‘universal and indivisible in character’.28 In 
Quick and Groom’s 1904 text they commented with respect to s 80 that 
the common law of England forms part of the laws of each state of the 
Commonwealth. Accordingly, the High Court, as a court of appeal, was 
made the final arbiter of the common law in all the states.29 Quick and 
Groom concluded that while the states may modify the common law by 
statute:  

[A]part from such modification, by virtue of the right of independent 
interpretation possessed by the High Court and of its appellate jurisdiction, a 
uniform system of Common Law will be administered throughout the 
Commonwealth.30 

 Hence, Quick and Groom saw s 80 as presupposing a uniform, if not 
singular, common law in Australia. Further, the original Bill of the 
Judiciary Act 1903 was drafted by Sir Samuel Griffith, who had a view of 
the effect of the Constitution on the common law in Australia. He was 
well aware of the United States position and the issues raised by the then 
prevailing case of Swift v Tyson.31 The effect of s 80 was to avoid some 
of the issues the United States federal courts had faced regarding 
competing conceptions of common law.32  

D  Early Cases 

Some of the early cases of the High Court addressed the issue of whether 
there existed a common law in Australia separate to the common law of 
the states. In R v Kidman,33 Griffith CJ answered that, at least in respect 
of the rights and prerogatives of the sovereign:  

The laws so brought to Australia undoubtedly included all the common law 
relating to the rights and prerogatives of the Sovereign in his capacity of head 
of the Realm and the protection of his officers in enforcing them, including so 
much of the common law as imposed loss of life or liberty for infraction of it. 
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When the several Australian Colonies were erected this law was not 
abrogated, but continued in force as law of the respective Colonies applicable 
to the Sovereign as their head. It did not, however, become disintegrated into 
six separate codes of law, although it became part of an identical law 
applicable to six separate political entities.34 

 It is perhaps unfair to hold, as did Sir Zelman Cowen, that this 
conclusion was simply a mere ‘assertion’. 35  Rather, it was the 
consequence of a pithy process of reasoning there set out and the then 
prevailing fundamental conception of the common law as being 
singularly derived from, and equivalent to, English common law.  
 In the same case, Isaacs J gave a hint of his support for the single 
common law proposition. He denied a ‘special common law of the 
Commonwealth’ and instead spoke of ‘the common law of Australia’ 
recognising the peace of the King in relation to his Commonwealth ‘just 
as it recognises the peace of the King in relation to each separate State’.36 
Thus, in his opinion, the common law in Australia was a single body of 
law the same in terms of recognising the peace of the King whether qua 
sovereign of the states or Commonwealth. 
 Following from these opinions, Donald Kerr alluded to the likelihood 
of there being a common law in force generally throughout the 
Commonwealth.37 He doubted Clark’s view that certain American 
doctrines would be applicable in Australia.38  

IV  Sir Owen Dixon and His Influential but Disputed View 

A  An Inherited and Antecedent Corpus of Law 

Sir Owen Dixon viewed the common law as being the founding law in 
England and thus in the colonies, which derive their authority from the 
parliament at Westminster.39 The common law in the colonies, subject to 
the laws in force in that colony, was the same as that in England. There 
was therefore a single common law throughout the colonies, where 
people ‘share[d] in the possession of the common law’.40  
 The sovereignty of the state, for Sir Owen Dixon, was therefore 
fundamentally different from the United States position. In the United 
States, as Holmes J explained in Black and White Taxicab Co v Brown 
and Yellow Taxicab Co, the common law enforced in a state is not the 
common law generally ‘but the law of that State existing by the authority 

                                                
34  Ibid 436 (Griffith CJ).  
35  Sir Zelman Cowen, above n 11, 29.  
36  R v Kidman (1915) 20 CLR 425, 445 (Isaacs J), 454 (Higgins J). 
37  Donald Kerr, The Law of the Australian Constitution (Law Book, 1925) 27. 
38  Ibid. 
39  Sir Owen Dixon, Jesting Pilate and Other Papers and Addresses (Law Book, 1965) 43. 
40  Sir Owen Dixon, ‘Two Constitutions Compared’ in Sir Owen Dixon, Jesting Pilate and 

Other Papers and Addresses (Law Book, 1965) 105. See also the discussion in Paul Finn, 
‘Common Law Divergences’ (2013) 37 Melbourne University Law Review 509. 



of that State without regard to what it may have been in England or 
anywhere else’.41 In Australia, Sir Owen Dixon commented, we subscribe 
to a different doctrine: ‘[w]e conceive a state as deriving from the law; 
not the law as deriving from a State’.42 He referred to the antecedent 
operation of the common law as giving the authority to the power of the 
states and to the Commonwealth. Thus, ‘the whole and the parts exist 
under the law’, behind which stands the ‘constituent authority at the 
centre of the British Commonwealth of Nations’.43 The consequence, for 
Sir Owen Dixon, was that we ‘regard Australian law as a unit’ and as a 
‘single legal system’44 which includes the ‘general common law’ and that: 

[W]e treat it as the duty of all courts to recognize that it is one system which 
should receive uniform interpretation and application, not only throughout 
Australia but in every jurisdiction of the British Commonwealth where the 
common law runs.45  

 Elsewhere he had spoken of Australia as being governed by a single 
legal system, which he described as ‘a system or corpus composed of the 
common law’.46 Under the Australian system the problems of jurisdiction 
experienced in the United States in cases such as Swift v Tyson,47 and 
Erie Railroad Co v Tompkins were avoided.48 
 Sir Zelman Cowen did not agree with Sir Owen Dixon’s reasoning. In 
his view, it did not necessarily follow that because the authority of the 
United Kingdom Parliament was derived from the common law, the 
common law should therefore be singular in all jurisdictions. Why could 
there not be differences of views in the jurisdictions?49  
 Sir Owen Dixon elaborated on some of his views in his seminal paper 
‘The Common Law as an Ultimate Constitutional Foundation’.50 The title 
of this paper discloses his central thesis that the common law in Australia 
is conceived as an anterior body of law and provides a foundational basis 
for our legal system.51 He acknowledged Sir Zelman Cowen’s criticism, 
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but proceeded to discuss the Australian judge’s duty to ‘administer the 
common law as an entire system’.52 He said it was an ‘unexpressed 
assumption’ that ‘the one common law surrounds us and applies where it 
has not been superseded by statute’.53  
 Sir Owen Dixon recognised that the appellate jurisdiction of the High 
Court under the Constitution provided a basis for the singular common 
law in Australia; but he suggested that the true reason for it was the 
common law existing as an antecedent system of jurisprudence.54 
Consequently, it was improper to speak of distinct bodies of common law 
in the states and Commonwealth when the source of the law was the same 
and the system was regarded as a singular unit. 

B  The Rejection of Sir Owen Dixon’s View 

Despite being widely acclaimed and subsequently influential,55 Sir Owen 
Dixon’s view was not initially accepted as strictly logical and some cases 
treated the common law as involving separate bodies of law in each 
state.56 Like Sir Zelman Cowen earlier, Professor Derham suggested that 
Sir Owen Dixon’s conclusion was correct, but the true basis for that 
conclusion lay in the ‘unified system of judicial authorities to declare 
what the common law is’, rather than the existence of the single 
antecedent system of jurisprudence.57  
 Certainly, as identified by Sir Zelman Cowen, Professor Derham and 
Justice Priestley, there are problems with Sir Owen Dixon’s analysis, the 
logic of which is not entirely unfolded. His thesis appears to conflate the 
grundnorm or source of the authority, the common law, with the 
substantive content of the common law rules. Further, it seems to give a 
fictitious meaning to the common law, different from its ordinary 
meaning as judge-made law. Sir Owen Dixon’s analysis does not explain 
why there cannot be in the law of certain states divergences that are 
peculiarly adapted to the needs or exigencies of that state, 
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notwithstanding that the source of the authority to decide this extent of 
adaptation is a postulate of an antecedent singular common law. After all, 
as the continent went from colony to nation, by a process of gradualism 
Australian common law diverged from English common law.58  
 Sir Owen Dixon’s argument may be valid if the common law is 
conceived not as deriving from the same source, but rather as a body of 
law that is the same across the British Dominions — whether as the 
common law of England, as Sir Owen Dixon once claimed,59 or by way 
of some more transcendent notion of common law. When Sir Owen 
Dixon was writing, this argument commanded much more force because 
of the way that he, in particular, viewed Australian common law as a part 
of the broader system of common law, which across the colonies of 
England was the same, as ‘one august corpus’, as Holmes J put it.60 But 
from at least the 1960s the common law in Australia developed in its own 
way. We would now regard aspects of Sir Owen Dixon’s conception of 
the common law as antiquated, involving the ‘invocation of the common 
law in a temporal and institutional continuum’ — a continuum that is ‘no 
longer recognised’.61 
 For these reasons, some judges and commentators were reluctant, 
initially, to embrace Sir Owen Dixon’s rationale for the single common 
law proposition. Also relevant to this reluctance was the embedded 
colonial mentality in some states and underlying sympathy for state 
sovereignty, as well as a confused attribution of law and courts with 
polities in a way that denied the integrated nature of the legal system.62 As 
McHugh J later speculated, ‘the validity of that [single common law] 
proposition is not as readily apparent to a state judge bound by the 
authority of his or her own Full Court or Court of Appeal as it is to a 
judge of a federal court who must apply the common law’.63 Further, as 
Professor Zines observed (echoing some of the sentiments of Sir Owen 
Dixon with regard to state and federal jurisdiction), the error of those who 
sought to label the common law as primarily ‘state’ is based on the notion 
that all law must be either state or Commonwealth.64 In some instances 
this creates a false dichotomy that has clouded the thinking of the 
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Australian legal system and may serve to present a ‘grave impediment’ to 
the administration of justice.65  

V  The View of Wynes and Murphy J: State and Federal 

Common Law 

Dr Wynes did not appear to be convinced by Sir Owen Dixon’s view. He 
favoured the existence of a species of federal common law applicable to 
the Commonwealth, at least insofar as it applied to Commonwealth 
statutes. For him, the common law of the Commonwealth was distinct 
from that of the states.66  
 This approach was also accepted by Murphy J, who was influenced by 
the American developments. He treated the common law of the states as 
separate and conceived of a discrete federal body of common law 
applicable to federal statutes.67 His Honour later embraced the idea that in 
Australia there was a uniform common law, although he continued to 
develop the idea that there was an evolving body of federal common law 
that operated distinctly from state common law:   

The High Court, as the federal Supreme Court, in its role as appellate court in 
matters of federal as well as state law, by its practice of declaring uniformly 
the common law in both spheres, has sharply distinguished Australia from the 
United States of America (where it has been held that there is no federal 
general common law) and appears to have evolved a federal general common 
law, indeed a general Australian common law applicable uniformly in federal 
and state areas except to the extent that it has been superseded by Acts or 
State Acts. But undoubtedly in Australia as well as in the United States there 
is federal common law surrounding federal Acts.68 

 But Murphy J, as well as others, also appears to have taken a similar 
approach to Dr Wynes by regarding the common law as broken up into 
state bodies particular to that state.69 
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VI  Growing Conviction of an Australian Common Law 

A  Introduction 

Some, but not all, of Sir Owen Dixon’s jurisprudence influenced the 
views of subsequent judges. It is clear that certain judges were persuaded 
by his view that Australian law forms part of a unified system. But with 
the exception of Deane J, there does not seem to have been much 
agreement, at least explicitly, with the majority of Sir Owen Dixon’s 
reasoning. 
 The critics of Sir Owen Dixon were in part vindicated by 
developments of the common law in the 1960s, especially Parker v The 
Queen (‘Parker ’)70 and Australian Consolidated Press Ltd v Uren.71 In 
these cases, there was discussion of the common law diverging from 
English common law. If it were accepted that, in Parker, Dixon CJ was 
declaring an Australian common law, it becomes necessary to ask when 
and how did Australia’s common law become different from England’s? 
Under Sir Owen Dixon’s initial thesis the common law was to ‘receive a 
uniform interpretation and application, not only throughout Australia but 
in every jurisdiction of the British Commonwealth where the common 
law runs’;72 any deviation was perceived to be an ‘evil’.73 
 Barwick CJ recognised the inexorable growth in independence of 
Australian common law from that of England. In Mutual Life & Citizens 
Assurance Co Ltd v Evatt, his Honour spoke of the High Court’s role in 
declaring the common law for Australia.74 Shortly after this case, in an 
extra-curial speech delivered in Jerusalem, his Honour added that it 
‘could be said that there has emerged with a clarity not earlier perceived a 
common law of England and a common law of Australia’.75 
 In Skelton v Collins, Windeyer J wrote in broad terms of the common 
law of England becoming the common law of Australia, and of the High 
Court being ‘the guardian for all Australia of the corpus iuris committed 
to its care by the Imperial Parliament’.76 
 This momentum was no doubt also brought about by a change in 
understanding of the judicial role. In Australia, where the High Court was 
already permitted to overrule its own decisions,77 it became widely 
regarded circa the 1960s that judges did not just discover the law from 
some transcendent source, but that judges in fact had a role in making and 
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defining the law.78 With this understanding, the High Court was then 
more inclined to reformulate the law for Australian people and society.  
 Perhaps the most significant decision of this era for demonstrating the 
importance of a distinct Australian identity is Viro v The Queen.79 This 
case involved a comprehensive assessment of the doctrine of precedent in 
Australia, particularly the role of the Privy Council. It was frankly 
acknowledged that Australian common law was not necessarily the same 
as English law and that the Privy Council would apply Australian 
common law.80 Stephen J in particular recognised that legislative changes 
to Privy Council appeals, chiefly brought about by the Privy Council 
(Limitation of Appeals) Act 1968 (Cth) and the Privy Council (Appeals 
from the High Court) Act 1975 (Cth), which effectively precluded 
appeals to the Privy Council from the High Court, distorted the doctrine 
of precedent in Australia by permitting essentially two ultimate appellate 
courts.81 For present purposes, the significance of these propositions is: 
first, that they confirmed that Australia would have its own common law; 
and, second, that the manner of its enforcement at this time was unclear.82 
 The passage of the Australia Acts 1986 (UK) removed any remaining 
confusion regarding the role and function of the Privy Council. These 
Acts had the effect of affirming Australia’s sovereignty and, importantly, 
removing the Privy Council from the Australian hierarchy of courts. It 
has been suggested that ‘there was always a chance that different lines of 
lawmaking would create diversity in the common law in Australia as 
between that of an Australian jurisdiction and England and as between the 
several Australian jurisdictions’.83 To the extent that there was any doubt, 
after the passage of these Acts the High Court conclusively stood alone at 
the top of the judicial apex in Australia. English common law, by this 
point, was foreign law.84 
 These developments placed more attention on the Constitution as 
being the grundnorm for the Australian legal system. British common law 
heritage was taken out of focus, with the ‘basic law of the Constitution’85 
now seen to be the ‘ultimate foundation of Australia law’.86  
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 However, the question remains: why could the High Court not then go 
one step further and recognise a divergent common law of a State? If 
Australian common law could be recognised as a species of common law, 
why not state and federal common law? 

B  Mason CJ, Brennan, Deane, Toohey and McHugh JJ 

Against the background of these views, Australia’s changed legal 
relationship with the United Kingdom, as well as a growing concept of 
‘nationhood’,87 from around the 1980s, the language of the High Court 
began to change and certain judges spoke with more conviction of a 
‘common law of Australia’. Contextually, this necessarily presupposed 
the existence of a singular body of common law in Australia, in contrast 
with the common law of England. This change represented an important 
step in the acceptance of the proposition. 
 Sir Owen Dixon’s influence was explicitly recognised by Deane J in 
Thompson v The Queen, where his Honour supported the idea of a 
‘national law’ that transcends internal state or territorial boundaries and 
operates, in Dixon’s words, as an entire system.88 One of the issues in that 
case involved the question of whether the deaths or the cause of deaths of 
the victims occurred in the Australian Capital Territory or in New South 
Wales. Deane J considered the local laws of the various states and 
territories to be components of a single national legal system and that the 
Constitution assumes the substratum of the common law upon which it 
was founded.89 Deane J then employed a biblical metaphor to confirm his 
support for the single common law proposition: 

Subject to the Constitution itself and to valid statutory provisions, the 
substantive law of Australia is the common law, which transcends internal 
State or Territorial boundaries and operates as ‘an entire system’. ... That one 
body of law is the law of the Australian nation, which speaks with a single 
voice and not as a babel of nine different Commonwealth, State or Territory 
voices all speaking at the same time but saying different things.90 

 Earlier, Deane J had also explicitly relied on Sir Owen Dixon’s 
jurisprudence in concluding that the Constitution, by federating the 
former colonies into a single nation, envisaged a unitary system of law.91 
However, in explaining this conclusion Deane J was somewhat guarded 
in fully accepting Sir Owen Dixon’s complete thesis: 

Regardless of whether the common law is seen as providing a source of 
constitutional authority or as having been incorporated in the legal system 
which the Constitution established, its pervading influence at all levels of the 
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national system is a powerful justification of the perception of that system as 
a unitary one in the sense that I have explained.92 

 This idea of a unitary system of law became partially realised after the 
regular vesting of federal jurisdiction in state courts and the development 
of cross-vesting legislation. These developments allowed courts to 
exercise a mixture of federal, state and territory jurisdiction and worked 
towards consolidating the idea in people’s minds that the Australian legal 
system was notionally unified. 93  This provided another relevant 
contextual consideration to the development and ultimate acceptance of 
the single common law proposition. 
 Mason CJ, Brennan, Deane, Toohey and McHugh JJ were largely 
responsible, collectively, for the development and ultimate acceptance of 
the single common law proposition. More frequently in cases involving 
common law principles were phrases used such as ‘chart the course for 
the common law of Australia’;94 ‘whether the common law of Australia 
recognises’;95 ‘reject the existence of such a rule as now part of the 
common law of Australia’;96 ‘the common law of Australia’; or ‘the 
Australian common law’ more broadly.97 

C  Concerns for the Judges of Intermediate Courts 

This momentum presented some issues and created some concerns for the 
judges of intermediate courts. Justice Priestley, in a detailed and 
influential paper presented at a conference in the United States, argued 
for the existence of a discrete federal common law in Australia. He 
further argued that the common law was not only individual to each state, 
but that it might diverge from other states. Thus there could be different 
rules of common law applicable in different states in Australia.98 Justice 
Priestley agreed with Sir Zelman Cowen’s earlier criticism.99 He added 
that it seemed impossible to deny that the common law in two states, for 
example, may be different, and he gave as an example the development of 
Mareva injunctions in Australia.100    
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 At the same conference, Justice Gummow presented a paper in which 
he argued for the opposite conclusion of Justice Priestley, stating that 
‘there is no distinct common law in one or the other state’.101 Justice 
Gummow explicitly recognised the High Court’s changing language.102 
Brooking J of the Victorian Court of Appeal relied on the single common 
law to reject the submission that, with respect to the construction of 
collective agreements, the Victorian common law differed from that of 
New South Wales. Brooking J referred to the unifying power of the High 
Court and held that in ‘Australia the common law cannot differ from 
State to State except as a result of statutory modification.’103 
 Despite the various dicta of the High Court, the Full Court of the 

Federal Court in Commonwealth v Mewett (‘Mewett ’),104 like some 
earlier judges, did not share Sir Owen Dixon’s concept of the Australian 
legal system. Cooper J, with whom Spender J agreed, had indicated in 
passing a distinction between the common law of New South Wales and 
the common law of England as modified by the Constitution. In 
discussing whether there was a common law of the Commonwealth (a 
federal common law), his Honour accepted that there was no ‘body of law 
separate and distinct from the common law of the several states’, and that 
there was a common law of the state capable of being applied.105 
 Similarly, Lindgren J held that, on the facts of that case, the common 
law of Victoria was to determine the liability of the Commonwealth’s 
position.106 His Honour also noted that the parties had proceeded on the 
basis that there was no Commonwealth common law of contract or tort as 
distinct from the common law of the states.107 

D  Further Developments in the High Court 

Shortly after the Full Federal Court’s judgment in Mewett,108 three 
significant cases were handed down by the High Court that clarified and 
developed the single common law proposition. In Mewett, on appeal to 
the High Court, Gaudron J thought it necessary to clarify an ‘incongruity 
which presents itself in cases of this kind’, that so far as the claim was 
based in tort, it should be determined by the common law of Australia, 
and not by ‘the common law of Victoria’.109 Her Honour relied on dicta in 
two of those three significant cases to say ‘there is one common law, the 
common law in Australia, which may be modified in its operation in the 
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States and Territories by Commonwealth, State or Territory 
legislation’.110  
 Those three significant decisions were Western Australia v 
Commonwealth (the ‘Native Title Act Case ’),111 Kable v Director of 
Public Prosecutions (NSW) (‘Kable ’),112 and, importantly, Lange, where 
the proposition was addressed in more explicit terms. In Lange, the High 
Court spoke on this point in a single judgment. Having referred broadly to 
Sir Owen Dixon’s conclusions the Court said: 

There is but one common law in Australia, which is declared by this Court as 
the final court of appeal. In contrast to the position in the United States, the 
common law as it exists throughout the Australian States and Territories is 
not fragmented into different systems of jurisprudence, possessing different 
content and subject to different authoritative interpretations. 

It makes little sense in Australia to adopt the United States doctrine so as to 
identify litigation between private parties over their common law rights and 
liabilities as involving ‘State law rights’. Here, ‘[w]e act every day on the 
unexpressed assumption that the one common law surrounds us and applies 
where it has not been superseded by statute’. Moreover, that one common law 
operates in the federal system established by the Constitution. … The 
Constitution, the federal, State and territorial laws, and the common law in 
Australia together constitute the law of this country and form ‘one system of 
jurisprudence’.113  

 What one derives from these developments over three or so decades is 
a growing sense of conviction from the High Court that a duty reposed in 
it by the Constitution was to settle and declare a common law for the 
nation. It had become clear that the courts by this stage would not apply 
English common law or the law found from some ‘brooding 
omnipresence’, and the Court would not be declaring the common law for 
a particular state or territory.114 From this time, the Court was making it 
clearer — overcoming the latent doubts from older days — that the 
common law in Australia was singular and now juristically, 
geographically and socially Australian in nature.  
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VII  The Now Established View: The Appellate Structure 

Under the Constitution and the Doctrine of Precedent 

A  The Majority View in Lipohar 

The single common law proposition is now an entrenched view of law in 
Australia and, since Lange, numerous cases have confirmed this. 

However, that position was not reached on account of Lange alone. 
Despite unanimous support from the High Court, Lange did not 
completely settle the position of Australian common law. The reliance 
placed on Sir Owen Dixon’s analysis, and the explication and elaboration 
by the High Court of that analysis, was not pellucid, and arguably still 
subject to dispute. That dispute was brought to the fore in Lipohar. 
 Lipohar was heard by the Supreme Court of South Australia one 
month after Lange was handed down by the High Court in Lange.115 The 
case covered a conspiracy to defraud at common law where the elements 
of that offence took place in various states and overseas. There was an 
issue in this case about the connection between South Australia, the State 
where the offence was prosecuted, and the elements of the common law 
offence. The appellants argued that the indictment was not justiciable in 
South Australia under the law of the forum. The Full Court rejected that 
argument. 
 On appeal to the High Court, Gleeson CJ adopted what was said in 
Lange regarding the single common law proposition.116 He continued, 
however, to explain that the common law recognises the states ‘as 
separate jurisdictions, or law areas, where to do so is appropriate in the 
application of common law principles.’117 As to the effect of this, he 
added: 

The premise that there is but one common law in Australia, not fragmented 
between different States, does not require or justify the conclusion that, when 
a South Australian Act refers to a common law offence, it is referring to 
conduct occurring anywhere in Australia regardless of any connection with 
South Australia.118 

 Gaudron, Gummow and Hayne JJ considered the point in significant 
detail. Their judgment provides a persuasive constitutional and juristic 
basis for the single common law proposition. For their Honours, the focus 
was on the doctrine of precedent and the appellate structure in Australia. 
They discussed the importance of the doctrine of precedent to the 
understanding of the law in Australia, being ‘that a court or tribunal 
higher in the hierarchy of the same juristic system, and thus able to 
reverse the lower court’s judgment, has laid down that principle as part of 
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the relevant law’.119 They then outlined the role of the High Court at the 
apex of the Australian judicial hierarchy by virtue of s 73 of the 
Constitution, concluding that: 

This Court is the final appellate court for the nation. When an appeal is dealt 
with in this Court, and its reasons are published, those reasons will form part 
of the common law of Australia and will bind all courts in the country. The 
Court never has and never should seek to identify some common law rule that 
is peculiar to one or more of the States. And yet that is the role which would 
be assigned to it if there were more than a single common law of Australia.120 

 Additionally, their Honours rejected an analysis based on the sources 
of legal authority derived from the state as a body politic, saying that this 
‘kind of inquiry (or an analysis by reference to more abstract notions of 
sovereignty) is apt to mislead and it does not lead to any conclusion that 
there is more than one common law of Australia’.121 By focusing on the 
doctrine of precedent and the appellate structure in Australia, and in the 
light of the divergence in Australian common law, the plurality judgment 
impliedly rejected Sir Owen Dixon’s thesis that the antecedent corpus of 
common law, as an ultimate foundation of law, provided the source of the 
single common law proposition in Australia.122 Instead, their analysis 
emphasises the centrality of s 73 of the Constitution. 
 Kirby J accepted the single common law proposition. However, he 
was reluctant to accept that what followed from that proposition was the 
consequence that, regardless of how tenuous the connection between the 
forum and the offence, ‘a common law offence is committed in every 
jurisdiction of Australia and so may be prosecuted in any’.123 Such a 
consequence, in Kirby J’s view, was inconsistent with the federal 
structure prescribed by the Constitution.  

B  The Sole Dissent 

Callinan J rejected the single common law proposition. He felt that he 
was not bound by the unequivocal statement in Lange because it was 
obiter.124 His Honour was firmly of the view that there existed in 
Australia separate bodies of common law for each state, just as there were 
different bodies of statute law for each state. Because of different 
conditions and exigencies in each state, the ‘creative element in the work 
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of Supreme courts in moulding the common law may operate to provide a 
different result in a different state’.125 He disagreed with Sir Owen 
Dixon’s view of the law and supported Justice Priestley’s extra-curial 
views discussed above. In Callinan J’s view, the High Court, as a final 
court of appeal for this country: 

[O]wes its establishment (among other things) to a perceived need for the 
provision of an alternative final court of appeal to the Privy Council, which 
then, and subsequently, decided cases emanating from a diversity of 
jurisdictions with different histories, different conditions, and no doubt, in 
consequence, some differences in the common law applied in them.126 

 This was seemingly in response to Sir Owen Dixon’s argument that 
the appellate structure in Australia was based around the acceptance of a 
single common law.  
 Callinan J accepted Justice Priestley’s argument that the presence of 
the High Court will act as a brake on any developments but that in the 
meantime any pronouncement by a court of appeal or full court will be 
the law in the respective state.127 This point, however, is answered by the 
plurality judgment, where they say that disagreement by intermediate 
appellate courts within a hierarchy will indicate that not all of these courts 
will have correctly applied or declared the common law: 

But it does not follow that there are as many bodies of common law as there 
are intermediate courts of appeal. The situation, which arises is not materially 
different to that which arises where trial judges in different courts or within 
the same court reach different conclusions on the same point of law. 

… Until the High Court rules on the matter, the doctrines of precedent, which 
bind the respective courts at various levels below it in the hierarchy, will 
provide a rule for decision. But that does not dictate the conclusion that until 
there is a decision of the High Court the common law of Australia does not 
exist, any more than before 1873 it would have been true to say that there was 
not one English common law on a point because the Court of King’s Bench 
had differed from the Court of Common Pleas.128 

 With respect, the plurality’s view is preferable as being more in 
keeping not only with the doctrine of precedent and the appellate 
structure of the Australian legal system, but also with the declaratory 
theory of the common law.129 There may also be conflict of laws 
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difficulties associated with the absence of an equivalent to s 109 
applicable to common law under the Constitution, were divergent state 
law to conflict with a divergent body of federal common law.130 Further, 
if there were a body of federal common law, there would be s 109 
difficulties with state legislation intersecting with that federal law.131 It is, 
rather, proper to conceive of the single Australian common law as an 
antecedent but evolved and extant body of law, subject to modification by 
the Constitution and a competent legislature, and not strictly a body of 
federal or state law. It is a nationally-applicable corpus, enforceable by 
federal, state and territory courts and overseen by the High Court. Were it 
otherwise, conflict or competition would be inevitable.   
 After Lipohar, and despite Callinan J’s judgment, the position became 
clear.132 There can no longer be any suggestion that the common law in 
Australia is divided into a ‘mosaic of bodies’ as between the states, with a 
potential for it to diverge in a particular jurisdiction.133 And the previous 
arguments advocating the existence of a discrete federal body of common 
law no longer have any basis. The single common law has a constitutional 
dimension. The judgment of Gaudron, Gummow and Hayne JJ in Lipohar 
carefully sought to articulate in more detail than in Lange this 
constitutional and juristic element, grounded in the operation of s 73 of 
the Constitution together with the doctrine of precedent. However, it is 
difficult to disaggregate these concepts, and it may be said that the two 
are inextricably bound: each will inform the other. 

VIII  Section 73 of the Constitution and the Doctrine of 

Precedent 

There is a unified Australian judicial system of state and federal courts 
prescribed by the Constitution. Under s 73, the High Court exercises a 
supervisory role over the integrated Australian court system. Although 
earlier subject to the supervision of the Privy Council, which previously 
stood above the High Court at the apex of the judicial system, the High 
Court, by virtue of s 73 of the Constitution, binds all courts in Australia 
that are subject to that avenue of appeal.134  
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 However, the unified appellate system was disrupted temporarily as a 
result of statutory changes in 1975. Prior to the statutory reforms, appeals 
to the Privy Council could be made not only from the High Court but also 
from state supreme courts. The Privy Council (Appeals from the High 
Court) Act 1975 (Cth) effectively excluded appeals from the High Court 
to the Privy Council, while appeals from state supreme courts to the Privy 
Council remained. This situation caused some to question whether state 
supreme court judges could theoretically find themselves in the invidious 
position of being subject to conflicting authority — a decision of the High 
Court different from a decision of the Privy Council. Indeed, Viro v The 
Queen demonstrated the problem of there being two concurrent final 
courts of appeal.135 Of course, the position changed with the passage of 
the Australia Acts 1986, where appeals to the Privy Council were 
practically removed entirely. But, as Gummow J stated in Kable, it was 
well established, even before the first of these legislative changes, that the 
High Court and the Privy Council, by whatever path an appeal came, 
settled the law for Australia.136 Added to that should be Barwick CJ’s 
comments to the effect that, as a matter of precedent, state supreme courts 
were not at liberty to disregard High Court authority where there was an 
apparently conflicting decision of the Privy Council.137 Nevertheless, it 
was apparent that there was a temporary glitch in the doctrine of 
precedent, which assumes one superintending body at the top of the apex. 
The position today was explained by Gummow J in Kable: 

Now, since the coming into force of the Australia Acts and the removal by 
section 11 thereof of the appeal from the Supreme Courts of the States to the 
Privy Council, section 73 of the Constitution places this Court in final 
superintendence over the whole of an integrated national court system. This 
ensures the unity of the common law of Australia.138 

 The existence of s 73 will mean that parties can always appeal from a 
state supreme court to the High Court, subject to special leave,139 which 
will bind all the states that are subject to an appeal via s 73. Section 73 
also provides for appeals from federal courts, subject to any exceptions or 
regulations as the Parliament prescribes. The operation of this appellate 
structure and integrated judicial system involves the doctrine of precedent 
as part of its machinery. If a court is subject to an appeal to a higher 
court, the higher court would be capable of making orders binding the 
lower court. The lower court would thus have to act in accordance with 
the rules of the higher court. If the lower court declined to follow those 
rules, the decision of the lower court would be reversed on appeal; such a 
decline ‘would be both futile and mischievous’.140 
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 Also important in this analysis is the fact that Australia inherited a 
single English common law, a consequence of which is that the High 
Court has always declared and applied common law from a single corpus 
juris, binding all courts below it. It was binding because a legal rule was 
being declared from the same corpus that applied across Australia. Any 
court seeking to rely on a common law rule would be bound by the High 
Court’s interpretation of it; any court failing to adopt the High Court’s 
pronouncement of that rule would be reversed on appeal. Indeed, this was 
an assumption on which the Constitution was founded. To revive an 
aspect of Dixon’s analysis, this ‘unexpressed assumption’ formed part of 
the machinery by which s 73 was intended to operate.141 So, where the 
High Court makes a determination that is ‘final and conclusive’142 it 
would not be open to any court subject to that avenue of appeal to ignore 
it. While aspects of Sir Owen Dixon’s analysis have become doubtful, 
part of his analysis explains why the High Court has always declared a 
single common law in the sense discussed in Lipohar. Deane J’s analysis 
of this ‘pervading influence’ in Breavington v Godleman is also useful in 
understanding why this is so.143 
 Given this fundamental assumption, it is a necessary implication of 
s 73 that there be a hierarchy of authority that yields a single body of 
common law in Australia. It is an implication drawn not only from the 
unified judicial system, but from the intent and assumptions of the 
drafters that there was only one common law to be applied within that 
system: at that time English common law. The notion that the states could 
develop their own common law ignores the fundamental assumption 
underlying s 73 of the Constitution and the role of the High Court in 
enforcing this single body of law, initially English, but later Australian. It 
would be radical to suggest that the High Court could later allow s 73 to 
have a fundamentally different operation by binding only the state from 
which the appeal was brought. Such a suggestion would also deny the 
uniting effect of the Constitution, which created ‘one indissoluble Federal 
Commonwealth’ with the body of law under the Constitution to be 
overseen by the High Court. 

IX  Assessing the History  

Five conceptual versions of the common law in Australia may be isolated 
from the history and development of the debate. First, there is the view of 
Clark, Justice Callinan and Justice Priestley, that there is no single 
common law in Australia and that the common law is divided as between 
each state and possibly the Commonwealth. Second, there is one 
interpretation of the Quick and Garran view, that each body politic has its 
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own body of common law but there is effectively a single common law 
because of the Australian appellate judicial system, which keeps that law 
uniform. Third, there is Sir Owen Dixon’s view, that there is a single 
common law, the basis of which lies in the corpus of law inherited by 
Australia and in the source of authority for the Australian legal system, 
namely the common law itself. Fourth, there is the Wynes and Murphy 
view, that there is a common law of the States and a separate federal 
common law. Fifth, there is the now accepted view, that there is only one 
body of common law in Australia because of the appellate structure in 
Australia and the doctrine of precedent. 
 No doubt part of the disagreement in the debate arose from the pre-

existing colonial mentality — a confused attribution of law and courts 
with polities. Further, important to the change in debate was the shift in 
grundnorm in Australian law following Australia’s development as a 
nation.  
 This shift is also reflected in three discernible stages in the evolution 
of the common law in Australia. In its first stage, from federation until the 
mid-20th century, the common law was singular, being English common 
law as declared ultimately by the Privy Council as the court then sitting at 
the top of the apex in the Australian judicial system. In its second stage, 
from around the 1960s, there was a degree of uncertainty as the High 
Court and Privy Council began to recognise Australia’s independent or 
divergent common law. The third stage began with the passage of the 
Australia Acts 1986, which identified Australia as an independent nation 
and affirmed the High Court’s view of the operation of the doctrine of 
precedent in Australia. From this point onward, the common law in 
Australia was categorically singular and distinctly Australian. 

X  Consequences of a Single Common Law 

The proposition that Australia has but one common law carries a number 
of consequences for the Australian federation, some of which are still 
being refined. Other consequences no doubt remain latent. These 
consequences can be seen in a number of different areas of the legal 
system. 
 One consequence arose in Lipohar itself. Given the law area provided 
by the single common law, it is possible a number of states and territories 
will have jurisdiction to hear offences based on the single common law in 
respect of a single set of facts.144 The exercise of this jurisdiction, 
however, may depend on the connection between the impugned conduct 
and the state or territory in which the matter is litigated.145 As Jeremy 
Kirk observes, the idea of a whole-of-Australia law area alters ‘the way in 
which we conceive of many legal issues and actions’, whether in 
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defamation, breach of contract or breach of confidence, for example.146 
Suing under the single Australian common law (involving an Australia-
wide law area) may change the nature of the formulation of a claim, but it 
will be subject to a constitutional and statutory connection between the 
alleged events and the court’s jurisdiction.147 Under the single common 
law there can be no question about conflict of laws: problems of conflict 
will be confined to statute.148  
 Common law principles may be implied as a matter of statutory 
construction and common law principles of construing statutes will affect 
the meaning and content given to legislation.149 That there is a single 
common law obviates or at least eases the difficulties that would attach to 
this process were there multiple common laws,150 where a complicated 
and no doubt unsatisfactory doctrine of federal common law may then 
need to be developed to avoid problems. The difficulties observed in the 
United States with the interpretation of federal statutes and filling in 
statutory gaps presents the risk that employing local laws of individual 
states will affect the interpretation of federal statutes.151 A single common 
law gives greater certainty and uniformity to the operation of statutes than 
if that statute were interpreted using potentially diverse local common 
law.152 
 Other examples can be seen in administrative law. Principles 
applicable to federal courts will be applied to state courts with the result 
that, especially after Kirk v Industrial Court of New South Wales,153 

federal and state principles of administrative law will converge via the 
‘gravitational pull’ of constitutional principles. 154  The concept of 
jurisdictional error under state administrative law, for example, now 
resembles jurisdictional error required under s 75(v) of the Constitution, 
and common law rules of administrative law in the states are now more 
aligned with the federal equivalents. This can also be seen in other state 
administrative law cases where the High Court employed federally 
applicable reasoning to state administrative law.155  
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 This merging of principles can be seen as a result of an attempt — 
whether consciously or unconsciously — to maintain uniform concepts of 
common law doctrines, even though this may not be strictly necessary 
under the Constitution. As the High Court observed in Kirk, the principles 
of a state supreme court’s supervisory jurisdiction will be determined 
‘according to principles that in the end are set by this Court’.156 Although 
not necessitated by law, as a matter of practical consequence, 
jurisdictional error — and other similar principles — would receive a 
centralised and singular operation. That there is a single common law 
may help to explain this ‘gravitational pull’. 
 A single common law has an effect on legislatures, which presents a 
not insignificant limitation whose contours are yet to be fully understood. 
Other writers have considered this question in passing, but it has not yet 
been comprehensively considered.157 One point to note is that the 
Commonwealth Parliament cannot legislate to give the common law the 
force of law of the Commonwealth in an attempt to engage s 109 of the 
Constitution, for this would undermine the legislative power of the states 
secured by s 107 of the Constitution.158 In other words, the Parliaments of 
the States would be denied the legislative power to change those common 
law rules sought to be made a law of the Commonwealth.  
 It must be admitted that there is a certain irony in the common law 
being able to limit legislative power in this manner. However, that 
consequence is the product of the distribution of powers under a rigid 
Constitution. Reasoning from Diceyan notions of parliamentary 
sovereignty in the Australian context would be misleading. 
 It has also been suggested that it is unlikely that a parliament could 
direct courts to develop the common law in a certain direction where that 
would result in the development of a common law divergent from the 
common law elsewhere in Australia. It appears this constraint lies in the 
inability of one parliament to control the direction of the single common 
law. This federal constraint means that a law of an Australian parliament 
could not ‘embrace a directive from the State Parliament that the 
principles of the common law are to be developed by reference to a set of 
external principles mandated by the Legislature’.159 This influences the 
design of human rights legislation in Australia, compared with that of the 
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United Kingdom, for example.160 If correct, this would be a significant 
fetter on the legislative power of Australian parliaments. But in this 
example, at least, it may also be possible to characterise the legislative 
‘directive’ just as any other, such as for example the factors to be 
considered in sentencing or awarding damages. On this characterisation, 
the common law would operate subject to the legislative provision 
operating in that State, and any divergence in the common law in that 
State as a consequence of the ‘directive’ would arise from applying the 
legislation itself. On this view, the single common law would not be 
fragmented.  
 Another practical consequence is that, as a matter of precedent, 
intermediate courts of appeal are effectively bound by decisions of other 
intermediate courts of appeal regarding matters of common law and 
equity unless the decision is plainly wrong.161 This is probably more of a 
customary, as opposed to a logical, consequence, no doubt tied to a goal 
of predictability and consistency of the law.162 Indeed, in the United 
States the different circuits of the Federal Courts do not necessarily 
follow the precedent of other circuits. The view generally taken is that 
only the en banc court or the Supreme Court may overrule the settled law 
of a circuit.163  The United States aside, as a matter of judicial policy it 
would seem to follow that as many courts will be applying the one law, 
the interests of stability, respect, predictability and certainty, and public 
confidence in the integrated judicial system require that courts of a certain 
level apply laws as best as possible in a uniform manner. 
 A related consequence is that there is a single doctrine for precedent 
and the overruling of decisions in Australia.164 This also entails that trial 
courts are effectively bound by the intermediate courts of appeal in other 
jurisdictions, and possibly that trial courts should follow decisions of 
other equivalent trial courts, subject to the plainly wrong stricture.165 If 
the doctrine of precedent itself were part of the common law, then it 
would seem to follow that in Australia there is a singular operation of that 
doctrine.166 
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Another related effect is how the common law will be developed by 
reference to statutory changes or analogies, where those changes or 
analogies are not national in character.167 It is far from clear that common 
law development should be hindered in this respect — reasoning by 
analogy or broad policies will always be a matter of context and 
judgement. There is, however, the unfortunate consequence that if a 
statute in a particular jurisdiction manifests a general policy, the single 
common law may prevent the courts of that jurisdiction from developing 
the common law by reference to that general policy.168 Certainly, a 
restriction in this respect runs against the notion of experimental 
federalism. But that is the consequence of the system prescribed. The 
jurisdiction affected would, of course, maintain the ability to remedy any 
perceived deficiencies in the implementation of its policies by enacting 
further legislation.  
 These consequences may have the effect of stifling innovation of the 
common law, or at least restricting its development in a conservative 
manner. Singularity, it seems, may ‘come at the expense of innovation 
and change’.169 But some aspects of the single common law may provide 
a centralised focus on certain core legal principles, such as the principles 
relating to judicial review, statutory interpretation, and precedent. These 
effects may also serve to improve the certainty and predictability of the 
law in the Australian federation, and singularity may also assist the ease 
with which the law may be ascertained. 

XI  Conclusion 

The history of the debate reveals five conceptual versions of the common 
law in Australia. The clearest and most persuasive conceptual grounding 
for the single common law in Australia is found in the doctrine of 
precedent and its application under the hierarchy of courts prescribed by 
the Constitution. Section 73 of the Constitution was always intended to 
operate with respect to a single body of common law, previously being 
English common law. However, the debate on the issue has not always 
been clear and many distinguished jurists have disputed this conclusion. 
 In part, the history of this debate can be explained by pre-existing 
colonial mentality — a confused attribution of law and courts with 
polities. But the shift of the grundnorm in Australian law following 
Australia’s development as a nation also plays an important part. This 
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shift was also reflected in the three stages of development of the common 
law in Australia: from when it was English and subject to Privy Council 
supervision; to when growing notions of Australian sovereignty in the 
1960s and statutory developments in the 1970s resulting in two 
concurrent final appellate courts created uncertainty; and finally to the 
High Court being conclusively placed, alone, at the top of the judicial 
apex.  
 However, each stage — although more opaque during the period when 

there were two concurrent final courts of appeal — cannot escape the 
reasoning of the plurality in Lipohar and the fundamental assumption 
underlying s 73. In each stage it was and is a single corpus juris being 
declared and applied by the High Court. Any purported development of 
the common law by a state court applying that body of law would either 
be a correct or incorrect development, depending on a declaration 
ultimately made by the High Court.  
 While it is true that the single common law is an implication 
unexpressed in the Constitution, it is a necessary one, firmly grounded in 
history and context, and one with important but varied consequences for 
the Australian federation.  


